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1 D8 update 

1.1. The Applicant has continued, through the Examination period, to engage proactively with all affected Statutory 
Undertakers with a view to narrowing the outstanding areas of disagreement between the parties. The Applicant 
has sought, wherever possible, to accommodate the positions advanced by Statutory Undertakers. However, this 
cannot be at the expense of the Scheme or the effective exercise of the powers sought through the Order. The 
protective provisions must strike an appropriate balance between safeguarding the legitimate interests of 
Statutory Undertakers and ensuring that the powers conferred by the Order remain capable of being exercised 
effectively. 

1.2. The Applicant has submitted an updated version of the Draft DCO [Document Reference 3.1 Revision 10] at 
Deadline 8. This iteration now includes all sets of the Applicant's preferred bespoke protective provisions. In the 
case of the EA, CDC and NLC, these have been agreed in all respects with those parties. These are for the benefit 
of: 

1. Cadent Gas Limited ("Cadent"); 

2. Canal and River Trust ("CRT"); 

3. the Environment Agency ("EA"); 

4. Exolum Pipeline System Limited ("Exolum"); 

5. National Grid Electricity Transmission plc ("NGET") 
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6. National Highways ("NH") 

7. Network Rail ("NR"); 

8. Northern Powergrid ("NPG") 

9. the highway authorities (City of Doncaster Council ("CDC") and North Lincolnshire Council ("NLC")); and  

10. the drainage authorities (Doncaster East Internal Drainage Board ("DEIDB") and Isle of Axholme & North 
Nottinghamshire Water Level Management Board ("IANNWLMB")). 

1.3. The Applicant has also included as annexes to this submission without prejudice versions of these bespoke 
protective provisions. The purpose of these is set out in detail in section 4 of this document.  

1.4. As well as the bespoke protective provisions, the draft DCO includes standard protective provisions for the 
protection of electricity, gas, water and sewerage undertakers (Schedule 14, Part 1), and protective provisions for 
the protection of operators of electronic communications code networks (Schedule 14, Part 2). The Applicant has 
not received any comments on the terms of these protective provisions during the course of the Examination. 
Details of the parties to whom the Applicant considers these protections would apply are set out in the 
Statutory Undertakers Position Statement [Document Reference 7.12 Revision 6]. 
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2 Introduction 

2.1. This document was originally produced in response to matters discussed at the Compulsory Acquisition Hearing 
("CAH") which took place on 24 June 2026 in relation to the Applicant’s application for development consent for 
the Tween Bridge Solar Farm (the "Scheme"). 

2.2. The Applicant has sought to engage with all affected Statutory Undertakers and other relevant parties at the pre-
application stage and throughout the Examination to date in order to resolve representations made in relation to 
protective provisions for the protection of statutory undertakers in Schedule 14 to the Draft DCO [Document 
Reference 3.1 Revision 10]. 

2.3. The Applicant has been negotiating bespoke protective provisions with the following parties:  

1. Cadent; 

2. CRT; 

3. EA; 

4. Exolum; 

5. NGET; 

6. NH; 



JUSTIFICATION FOR THE APPLICANT’S PREFERRED PROTECTIVE PROVISIONS 

  

 

TWEEN BRIDGE SOLAR FARM 

VOLUME 8 - JUSTIFICATION FOR THE APPLICANT’S PREFERRED PROTECTIVE PROVISIONS 

OCTOBER 2026 

  

7. NR; 

8. NPG; 

9. the drainage authorities (DEIDB and IANNWLMB); and 

10. the highway authorities (CDC and NLC). 

2.4. In line with Government guidance “Guidance on the content of a Development Consent Order required for a 
Nationally Significant Infrastructure Project 1”, whilst the statutory undertakers in question have provided standard 
protective provisions, these have been reviewed in light of specific characteristics of the Scheme, as well as more 
specific directions given in that Government guidance, and the Applicant has proposed reasonable and 
appropriate amendments as a result.  

2.5. The Applicant has sought to reach an agreement with all parties, however at Deadline 8 in the examination 
timetable there remain some areas of disagreement in relation to the protective provisions for Cadent, CRT, Exolum, 
NGET, NH, NR, NPG and the drainage authorities DEIDB and IANNWLMB. Given the late stage in the examination, the 
Applicant does not consider that agreement with these parties is likely to be reached before the close of the 
examination. 

 

1 https://www.gov.uk/guidance/planning-act-2008-content-of-a-development-consent-order-required-for-nationally-significant-infrastructure-
projects 
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2.6. In relation to the EA, there has been positive engagement and the protective provisions in the EA's favour have 
been agreed, with no matters outstanding. Similarly, in relation to CDC and NLC in their respective capacities as 
local highway authorities for local highways in their areas, the protective provisions have been agreed. However, 
NLC has made a late request for the draft DCO to expressly reference and apply the NLC permit scheme. The draft 
DCO currently references only the CDC permit scheme, and the Applicant had not previously understood that this 
gave rise to any concern. The Applicant is reviewing the request and will provide an update at Deadline 9 confirming 
its position. 

2.7. Accordingly, the protective provisions for the EA, CDC and NLC are not discussed further within this document. 
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3 Areas of negotiation  

3.1. The Applicant sets out below its position regarding those paragraphs of the protective provisions where there are 
differences of view between parties and that have not been agreed at Deadline 8. 

3.2. The Applicant notes that there are commonalities across the outstanding issues of disagreement between the 
Applicant and each Statutory Undertaker. The main areas of disagreement relate to:  

1. the provision of a “veto” mechanism for exercising compulsory acquisition ("CA") powers;  

2. the scope of indemnity provisions; and  

3. the scope of the specified works to which the protective provisions apply. 

3.3. The Applicant has set out below its overarching position in respect of point 1, above. This applies to all cases where 
statutory undertakers are seeking a veto mechanism in respect of the exercise of CA powers under the Draft DCO. 
Points 2 and 3 are addressed on a case by case basis in section 4 of this note, as there are some differences in 
the scope and nature of the indemnity and specified works provisions being sought by certain statutory 
undertakers.   
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A “veto” mechanism for exercising the CA powers 

3.4. The following parties have requested that the Applicant include a “veto” mechanism over the exercise of CA 
powers under the Draft DCO.  

1. Cadent; 

2. CRT; 

3. NGET; 

4. NH; 

5. NR; and 

6. NPG. 

3.5. The Applicant does not agree that such a provision is justified given the wide-ranging nature of the protections 
afforded to statutory undertakers under the protective provisions. The Applicant's position is supported by 
Government guidance and by precedent. These matters are addressed in the remainder of this section. 
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Adequate protection is provided to these statutory undertakers  

3.6. The Applicant's firm position is that a veto over CA powers (by requiring that acquisition of land or rights may only 
be by agreement, or that the Order compulsory acquisition powers may only be exercised with the consent of the 
statutory undertaker concerned) in favour of statutory undertakers is neither necessary nor justified because the 
protective provisions proposed by the Applicant already provide, in each case, a comprehensive suite of 
protections for the benefit of each of the statutory undertakers concerned.  

3.7. Those protections ensure that statutory undertakers' apparatus and interests cannot be adversely affected as a 
consequence of the exercise of CA powers without appropriate safeguards, controls and remedies. In those 
circumstances, there is no basis for the contention that an additional CA veto is required to prevent harm to the 
statutory undertaking in question. 

3.8. In particular, the Applicant's preferred protective provisions contain detailed mechanisms governing the treatment 
of existing apparatus, including provisions relating to the retention, removal and replacement of apparatus where 
required by the Scheme. They further provide for the approval of relevant designs and methodologies, the 
protection of access rights, reimbursement of costs and expenses, and compensation for losses arising from the 
execution of works. Collectively, these provisions ensure that any interference with a statutory undertaker's 
undertaking is properly managed and that any impacts are minimised. 

3.9. The effect of these protections is that the statutory undertakers are not exposed to the risk of uncompensated 
loss or unmitigated disruption as a result of the exercise of CA powers. Rather, the protective provisions require 
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the Applicant to secure appropriate protection, or otherwise replacement and/or diversion of affected apparatus, 
before that apparatus can be removed or any rights of statutory undertakers interfered with. The relevant 
protections therefore directly address the matters which a veto on CA powers purports to protect. 

3.10. In circumstances where the identified risks are already comprehensively addressed through specific protective 
measures, the inclusion of a separate CA veto right would serve no legitimate purpose and would instead operate 
as an unnecessary restriction on the exercise of powers that the Order seeks to confer, potentially undermining 
the Applicant's ability to assemble the land required to deliver this critical infrastructure.  

3.11. The Applicant confirms that in each set of the Applicant's preferred protective provisions there are protections 
that ensure adequate protection for the statutory undertakers concerned. By way of illustration, with reference to 
the specific protective provisions for the benefit of Cadent contained in Schedule 14, Part 9 to the draft DCO 
[Document Reference 8.7 Revision 10]: 

• Cadent retains access to its apparatus (paragraph 118); 

• Apparatus cannot be removed until alternative apparatus is in place and operating and the necessary rights 
have been secured in respect of the same in favour of the party affected (paragraphs 120-121); 

• Works in proximity to Cadent's apparatus require prior approval (paragraph 122); and  

• Cadent is protected against financial detriment (paragraphs 123-124).  
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3.12. The Applicant confirms that there are analogous provisions in each of the bespoke protective provisions afforded 
to the statutory undertakers. This demonstrates the breadth of protection already afforded to each of the 
statutory undertakers and underscores the lack of any justification for an additional CA veto mechanism. 

Support for the refusal of a CA veto position in Government guidance 

3.13. The Applicant does not consider it appropriate for third parties (even in the case of statutory undertakers) to have 
the ability to restrict the exercise of the CA powers in the DCO. This is a position supported by Government 
guidance.   

3.14. In this regard, “Guidance on the content of a Development Consent Order required for a Nationally Significant 
Infrastructure Project” states at paragraph 12 (emphasis added):  

“Most statutory undertakers have now developed their own preferred form of protective provisions which is very 
helpful to the preparation of the draft DCO. However, these must be adapted as necessary so they accurately 
reflect the proposed development. They should also not simply negate other provisions of the DCO, particularly 
concerning proposed compulsory acquisition of statutory undertakers’ land.”  

3.15. The result of the veto provision sought by the statutory undertakers listed at paragraph 3.4 would be the effective 
disapplication of powers within the DCO and this is positively inconsistent with Government guidance on the 
drafting of DCOs.  
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3.16. While veto provisions relating to the CA of statutory undertaker land may be precedented in some DCOs, the 
relevant Government guidance now makes clear that protective provisions should not negate the Applicant’s DCO 
powers, including with regards to CA. 

3.17. Furthermore, the Applicant does not accept the position which some statutory undertakers have adopted, namely 
that because the power may not be exercised unreasonably/without delay, it does not negate the provisions of 
the DCO.   

3.18. This is because the statutory undertakers are given adequate protection via other provisions contained in the 
protective provisions, and therefore a further requirement for consent in respect of CA is not just duplicative and 
unnecessary, but could only be used to prevent – i.e., negate – the provisions of the DCO itself. In circumstances 
where the Secretary of State has granted development consent, and there are adequate protective provisions in 
place, there is no logical basis for the Applicant's ability to assemble the land interests and rights necessary to 
deliver the Scheme to be at the mercy of third parties, with the only obvious route of recourse available being to 
challenge the reasonableness of a statutory undertaker's conduct via arbitration. Such a position is highly 
unsatisfactory and directly in conflict with the need to expedite the delivery of infrastructure in respect of which 
there is a recognised critical national priority.    

3.19. The Applicant would also highlight that the Secretary of State expressly considered a “veto” provision in relation 
to the HyNet Carbon Dioxide Pipeline Order 2024. In that case, the decision letter records “The Applicant considers 
that it cannot agree to restriction of the use of compulsory powers unless the voluntary land agreement is in place, 
citing that this would create a ransom situation and create risk to the delivery of the Proposed Development… The 
Secretary of State agrees with the ExA and is of the view that the PPs provide sufficient protection to CRT.”   



JUSTIFICATION FOR THE APPLICANT’S PREFERRED PROTECTIVE PROVISIONS 

  

 

TWEEN BRIDGE SOLAR FARM 

VOLUME 8 - JUSTIFICATION FOR THE APPLICANT’S PREFERRED PROTECTIVE PROVISIONS 

OCTOBER 2026 

  

3.20. Recent government guidance provided further support for the Applicant’s position.  The “Planning Act 2008: 
Guidance on preparing an application: Part 3 - Content of a Development Consent Order” published 3 July 20262, 
states at paragraphs 4.25 and 4.26 (emphasis added):  

“…. [Protective Provisions] should not simply negate the principal provisions of the DCO and thereby become an 
impediment to implementation of the project, for example by conferring unfettered plan approval procedures at 
detailed design stage that could be operated by the statutory undertaker to frustrate delivery of the project. 

However, provisions exempting land belonging to a statutory undertaker from broad compulsory acquisition 
provisions within the draft DCO, for example to avoid engaging the additional requirements in section 127 of the 
Planning Act, may be acceptable if the applicant can demonstrate that the necessary land interests and rights 
have been, or will be, obtained by agreement with the statutory undertaker concerned.” 

3.21. The Applicant considers that the CA veto sought by the statutory undertakers would fall squarely within the type 
of provision identified in the guidance as potentially impeding the implementation of a project. The exception 
identified in the guidance does not apply to the statutory undertakers identified at paragraph 3.4 (because the 
interests and rights have not been obtained by agreement and there is no certainty that they will be obtained, 
although the Applicant is making all reasonable efforts to do so). In those circumstances, the Applicant does not 
consider it appropriate for statutory undertakers to be afforded a power to prevent or restrict the exercise of CA 
powers authorised by the DCO. 

 

2 https://www.gov.uk/guidance/planning-act-2008-guidance-on-preparing-an-application-part-3-content-of-a-development-consent-order  
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3.22. Further, the Applicant notes that the recently published, Nuclear Regulatory Review 2025 3  produced by a 
Taskforce led by John Fingleton, recommended that model provisions for DCO drafting should be reinstated to 
help solve common problems occurring in the consenting of NSIPs including incorporating acceptable protective 
provisions for statutory undertakers which do not, in accordance with government guidance, negate other 
provisions of the DCO. On 26 November 2025, the Prime Minister fully endorsed the recommendations of the 
Review, accepting “the principle of all the recommendations it has set out”. Additionally, on 13 March 2026, the 
Chancellor published an open letter4 to nuclear regulators and industry confirming their intention to implement 
the recommendations of the nuclear regulatory taskforce review. The Applicant also notes that the policy paper, 
"Building our nuclear nation: government response to the Nuclear Regulatory Review 20255" published March 2026, 
commits to "implementing these recommendations as quickly as possible".     

Refusal of a CA veto power is precedented 

3.23. The Applicant notes that recent decisions for DCOs have expressly recognised that providing statutory 
undertakers with the ability to veto CA powers is disproportionate. For example:  

 

3 https://assets.publishing.service.gov.uk/media/692080f75c394e481336ab89/nuclear-regulatory-review-2025.pdf  
4 https://www.gov.uk/government/publications/chancellor-letter-to-nuclear-regulators-and-industry/chancellor-letter-to-nuclear-regulators-and-
industry 
5 https://assets.publishing.service.gov.uk/media/69b3ead0b84f01b2be53a1de/building-our-nuclear-nation-government-response-to-nuclear-
regulatory-review.pdf 
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3.23.1. The Canal and River Trust and National Highways requested a veto power over CA rights but neither party was 
afforded such provisions in The HyNet Carbon Dioxide Pipeline Order 2024; 

3.23.2. HS1 Ltd, Network Rail, Northumbrian Water Limited and the Port of Tilbury requested a veto power over CA rights, 
but these were not approved in The A122 (Lower Thames Crossing) Development Consent Order 2025; and 

3.23.3. Creyke Beck Solar Limited and Padero Solaer Limited requested a veto power over CA rights but these were not 
approved in The Dogger Bank South East and West Offshore Wind Farms Order 2026. 

Conclusion 

3.24. The Applicant acknowledges that there are examples where CA veto powers have been afforded to statutory 
undertakers via protective provisions but considers that any reliance placed by statutory undertakers on 
precedent should be treated with considerable caution.  

3.25. There has been a clear evolution in approach. More recent examinations and decisions have increasingly 
recognised that protective provisions must strike an appropriate balance between safeguarding the legitimate 
interests of statutory undertakers and ensuring that powers granted pursuant to a DCO are capable of being 
exercised effectively. The principle that protective provisions should be no more onerous than is reasonably 
necessary to protect the undertaking concerned is established. 

3.26. Against that background, the mere existence of earlier precedents containing CA veto provisions does not 
demonstrate that such provisions are justified. If anything, the clear direction of travel in recently issued guidance 
has been towards limiting provisions which unnecessarily fetter or frustrate the exercise of CA powers. The 
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Applicant submits that this reflects a growing recognition that some protective provisions exceed that which is 
reasonably required to protect the relevant statutory undertakers' interests. 

3.27. The granting of a CA veto power to statutory undertakers is not necessary, proportionate or justified in the 
circumstances of the present case. The provision would negate provisions of the Draft DCO which are essential to 
the delivery of the Scheme. The protective provisions in Schedule 14 to the Draft DCO confer extensive protection 
for statutory undertakers and therefore any veto provision on CA powers goes beyond that which is required, on 
any reasonable understanding, to protect a statutory undertaker's undertaking.  

3.28. The Applicant is continuing discussions with all statutory undertakers to seek to narrow the scope of any 
outstanding concerns which parties may have. However, the protective provisions should be confined to measures 
that are necessary and proportionate to safeguard the statutory undertaker's interests, without undermining the 
efficacy of the DCO itself. The Applicant's view is that necessarily means any veto powers over CA rights should 
be refused.  

3.29. The Applicant notes that it has responded to submissions relating to the CA veto position made by Cadent and 
NGET at Deadline 6 in its submissions at Deadline 7 of the Applicant Responses to Deadline 6 [REP7-003] and the 
Applicant Responses to Interested Party Comments on the ExA's Commentary on the dDCO [REP7-005].  
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4 Tables of status of protective provisions  

4.1. The tables below set out the substantive provisions which are not agreed between the Applicant and statutory 
undertakers. The Applicant has also provided commentary to justify why the Applicant's proposed amendments 
are necessary.  

4.2. The following tables relate to each of the following statutory undertakers: 

• Table 1: Cadent 

• Table 2: CRT 

• Table 3: Exolum 

• Table 4: NGET 

• Table 5: NH 

• Table 6: NR 

• Table 7: NPG 

• Table 8: Drainage Authorities (DEIDB and IANNWMB) 
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Cadent 

4.3. The Applicant has been discussing bespoke protective provisions for the protection of Cadent and agreement has 
now been reached on all issues with the exception of the remaining matter set out in Table 1. The Applicant can 
confirm that the version agreed in principle (minus the matter set out in Table 1) was included in Schedule 14, Part 
9 of the Draft DCO at Deadline 5 [REP5-002]. There is no prospect of the parties reaching agreement on this 
matter before the end of the examination and so this will be a matter for the Examining Authority and Secretary of 
State to consider, having regard to the submissions advanced by each party. 

4.4. Notwithstanding the Applicant's clear view that the protective provisions for Cadent contained in the Draft DCO 
[Document Reference 3.1 Revision 10] are appropriate and afford comprehensive protection for Cadent, the 
Applicant has submitted a without prejudice version of the protective provisions for Cadent's benefit as Annex A 
to this document. This version clearly identifies, by reference to Table 1, drafting sought by Cadent as against that 
sought by the Applicant. The Applicant considers that this will enable the decision maker to incorporate such 
drafting as it considers appropriate (to the extent this differs from the provisions to be included in Schedule 14, 
Part 9 at Deadline 8), following consideration of the positions advanced by each party during the course of the 
examination. In all other respects, the without prejudice version of the protective provisions are the same as those 
included in Schedule 14, Part 9 of the Draft DCO [Document Reference 3.1 Revision 10].  

4.5. The Applicant has adopted this approach because the version of the protective provisions which has been 
included at Schedule 14, Part 9 of the Draft DCO [Document Reference 3.1 Revision 10] is the product of extensive 
negotiations with Cadent during the course of the examination and has been agreed in all respects with the 
exception of the single provision identified in Table 1. It is therefore correct that, in circumstances where the 
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Canal & River Trust 

4.7. The Applicant has been discussing the terms of the protective provisions contained in Schedule 14, Part 4 (for 
the protection of the Canal & River Trust) with the CRT and updated the Draft DCO [REP5-002] at Deadline 5 to 
reflect progress made in those discussions to that point in time.  

4.8.  Discussions have continued with the CRT in order to seek to reduce the outstanding areas of disagreement. 
However, it has ultimately not been possible to reach agreement on the matters identified in Table 2. 
Accordingly, these are matters which the Examining Authority and Secretary of State will need to consider, 
having regard to the positions advanced by each party during the course of the examination. Furthermore, 
notwithstanding the Applicant's clear view that the protective provisions for the CRT contained in the Draft DCO 
are appropriate and afford comprehensive protection for the CRT, the Applicant has submitted a without 
prejudice version of the protective provisions for the CRT's benefit as Annex B to this document. This version 
clearly identifies, by reference to Table 2, drafting sought by the CRT as against that sought by the Applicant. The 
Applicant considers that this will enable the decision maker to incorporate such drafting as it considers 
appropriate (to the extent this differs from the provisions to be included in Schedule 14, Part 4 at Deadline 8), 
following consideration of the positions advanced by each party during the course of the examination. In all other 
respects, the without prejudice version of the protective provisions is the same as those included in Schedule 14, 
Part 4 of the Draft DCO [Document Reference 3.1 Revision 10].  

4.9. The Applicant has adopted this approach because the version of the protective provisions included at Schedule 
14, Part 4 of the Draft DCO [Document Reference 3.1 Revision 10] is the product of extensive negotiations with 
the CRT during the course of the examination and is agreed with the exception of the matters listed in Table 2 . It 
is therefore correct that, in circumstances where the Secretary of State was ultimately to decide in favour of the 
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NGET 

4.15. The Applicant has been discussing bespoke protective provisions with NGET and, whilst progress has been made, 
agreement has not been reached with respect to the small number of matters set out in Table 4 as at Deadline 8 
in the examination. Protective provisions for NGET are included in Schedule 14, Part 12 of the Draft DCO at Deadline 
8 and incorporate the Applicant's preferred drafting on those matters which are not agreed as set out in Table 4. 
However, it should be emphasised that substantial progress has been made in discussions with NGET and that the 
version of the protective provisions included in the draft DCO at Deadline 8 is agreed with the exception of the 
limited number of matters set out in Table 4. 

4.16. In addition, notwithstanding the Applicant's clear view that the protective provisions for NGET contained in the 
Draft DCO [Document Reference 3.1 Revision 10] are appropriate and afford comprehensive protection for NGET, 
the Applicant has submitted a without prejudice version of the protective provisions for NGET's benefit as Annex 
D to this document. This version clearly identifies, by reference to Table 4, drafting sought by NGET as against that 
sought by the Applicant. The Applicant considers that this will enable the decision maker to incorporate such 
drafting as it considers appropriate (to the extent this differs from the protective provisions included by the 
Applicant in Schedule 14, Part 12 at Deadline 8 of the draft DCO [Document Reference 3.1 Revision 10]), following 
consideration of the positions advanced by each party during the course of the examination. In all other respects, 
the without prejudice version of the protective provisions is the same as that included in the Draft DCO [Document 
Reference 3.1 Revision 10].   
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4.20. Accordingly, the Applicant has submitted a final version of the protective provisions for NH in the Draft DCO at 
Deadline 8 [Document Reference 3.1 Revision 10], with any remaining matters of disagreement identified in Table 
5.  

4.21. In addition, the Applicant has submitted a without prejudice version of the protective provisions for NH's benefit 
as Annex E to this document. This version clearly identifies, by reference to Table 5, drafting sought by NH as 
against that sought by the Applicant. The Applicant considers that this will enable the decision maker to 
incorporate such drafting as it considers appropriate (to the extent this differs from the provisions included in 
Schedule 14, Part 7 at Deadline 8), following consideration of the positions advanced by each party during the 
course of the examination. In all other respects, the without prejudice version of the protective provisions is the 
same as that included in Schedule 14, Part 7 of the Draft DCO [Document Reference 3.1 Revision 10].   

4.22. The Applicant is adopting this approach because the version of the protective provisions included at Schedule 14, 
Part 7 of the Draft DCO [Document Reference 3.1 Revision 10] is the product of extensive negotiations between 
the parties during the course of the examination and is agreed with the exception of the matters listed in Table 5. 
It is therefore correct that, in circumstances where the Secretary of State was ultimately to decide in favour of NH 
on one or more of these matters, any protective provisions included in the made Order should otherwise be 
consistent with those that have been discussed and agreed between the parties. 

4.23. The without prejudice version of the protective provisions for NH is submitted as Annex E to this document.  
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NR 

4.24. At Deadline 5, the Applicant included in Schedule 14, Part 8 (for the protection of Network Rail) of the Draft DCO 
[REP5-002] a revised set of protective provisions for the protection of railway interests.  These revisions 
incorporated elements of NR's preferred protective provisions agreed to by the Applicant at that point in the 
examination. The amendments made at Deadline 5 were limited to provisions taken from NR's preferred 
protective provisions and did not include any additional negotiated drafting beyond those aspects of NR's 
wording that the Applicant agreed to incorporate.  

4.25. Since Deadline 5, discussions have continued with NR. However, agreement has not been reached with regards to 
the matters set out in Table 6. The Applicant has not received a response from Network Rail on the revised 
version of the protective provisions issued on 23 July 2026 and therefore no substantive progress has been 
made in relation to these outstanding matters since that time.  The Applicant notes that NR's preferred position 
remains that its standard protective provisions should be included on the face of any made Order. The Applicant 
considers that, taking into account the limited nature and extent of the interface between the Scheme and the 
railway network, a number of amendments to those provisions are appropriate and justified. The Applicant's 
position is that any agreed amendments should be reflected in the protective provisions included in the Order 
itself. Accordingly, at Deadline 8, the Applicant updated the protective provisions in Schedule 14, Part 8 (for the 
protection of Network Rail) of the Draft DCO [Document Reference 3.1 Revision 10] to incorporate the 
amendments to NR's standard protective provisions that it considers reasonable and appropriate. 
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Drainage Authorities (DEIDB and IANNWLMB) 

4.32. Throughout the Examination, the Applicant has sought to engage with the Drainage Authorities to understand 
their position on the protective provisions proposed for drainage authorities in Schedule 14, Part 3 of the draft 
DCO [Document Reference 3.1 Revision 10]. The Applicant received the Drainage Authorities' comments on 17 
September 2026 and was able to agree the majority of the amendments sought. Those agreed amendments 
were incorporated into Part 3 of Schedule 14 to the Draft DCO [Document Reference 3.1, Revision 9], submitted 
at Deadline 6. Following Deadline 6, the Applicant has continued to engage with the Drainage Authorities to 
attempt to reach agreement on the two outstanding points of disagreement. One of these points has now been 
agreed but there remains one matter outstanding at Deadline 8, relating to the drafting of the Indemnity clause. 
The Draft DCO [Document Reference 3.1 Revision 10] submitted at Deadline 8 incorporates the Applicant's 
preferred drafting in this regard. This is set out in Table 8 below.  

4.33. Notwithstanding the Applicant's clear view that the protective provisions for the drainage authorities contained 
in the Draft DCO are appropriate and afford comprehensive protection for the Drainage Authorities, the 
Applicant has submitted a without prejudice version of the protective provisions for the Drainage Authorities' 
benefit as Annex H to this document. This version clearly identifies, by reference to Table 8, drafting sought by 
the Drainage Authorities as against that sought by the Applicant. The Applicant considers that this will enable the 
decision maker to incorporate such drafting as it considers appropriate (to the extent this differs from the 
provisions included in Schedule 14, Part 3 [Document Reference 3.1 Revision 10]), following consideration of the 
positions advanced by each party during the course of the examination. In all other respects, the without 
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5 Sections 127 and 138 PA 2008. 

5.1. The Applicant acknowledges that, in a number of instances, the provisions of 
section 127 and section 138 of the PA 2008 would be engaged in respect of the 
statutory undertakers identified in this document. The Applicant has worked 
diligently to agree protective provisions in order to enable objections to be 
removed. If objections were removed, then the test in section 127 would no longer 
apply.  

5.2. The table below has been prepared in response to DCO.9.13 of the ExA's 
commentary on the draft DCO. The ExA requested that the Applicant set out its 
position in respect of all statutory undertakers' land with regard to section 127 of 
the PA 2008. The Applicant has also included any plots that trigger section 138. 
This information corresponds with that set out in the Book of Reference 
[Document Reference 4.3 Revision 6]. 

5.3. Section 127 only applies where the relevant statutory undertaker has made a 
representation. Section 127(2)/(3) relates to the compulsory acquisition of land 
and section 127(5)/(6) relates to the compulsory acquisition of rights. 

5.4. The following statutory undertakers have a land interest within the Order Limits 
and have submitted a relevant representation (which has not been withdrawn): 

1. Cadent; 

2. CRT; 

3. Exolum; 

4. NGET; 

5. NH; 

6. NR; 

7. NPG; 

8. EA; 
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9. DEIDB;  

10. IANNWMB; 

11. CDC; and  

12. NLC 

5.5. The Applicant has included bespoke protective provisions for the protection of all 
of the above parties in the Draft DCO [Document Reference 3.1 Revision 10]. 
Subject to the protective provisions for the EA, CDC and NLC, these protective 
provisions are yet to be agreed in all respects with the relevant statutory 
undertakers, as set out in section 4. 

5.6. The Environment Agency submitted a relevant representation, but agreement has 
been reached over the protective provisions in Schedule 14, Part 5 of the Draft 
DCO [Document Reference 3.1 Revision 10]. Similarly, both CDC and NLC 
submitted a relevant representation, but agreement has been reached over the 
protective provisions in Schedule 14, Part 10 of the Draft DCO (subject to what is 
said in section 2 of this document). 

5.7. For completeness, the following statutory undertakers have a land interest within 
the Order Limits but have not submitted a relevant representation and so section 
127 of the Planning Act 2008 does not apply to these parties. The Applicants have 
included standard protective provisions in the Draft DCO [Document Reference 
3.1 Revision 10] for the benefit of electricity, gas, water, sewerage and 
telecommunications undertakers which provide appropriate protection for their 
statutory undertakings and none of the parties listed have raised any concerns in 
this regard: 

1. British Telecommunications PLC (Openreach) 

2. Hutchinson 3G UK Limited 

3. On Tower UK Limited 

4. Yorkshire Water Services Limited 

5. Severn Trent Warter Limited 
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6. RWE Renewables UK Onshore Wind Limited 

5.8. In light of the protective provisions included in the Draft DCO [Document 
Reference 3.1 Revision 10] the Applicant does not consider that the powers of 
compulsory acquisition included in the Draft DCO would result in serious detriment 
to the undertaking of the statutory undertakers or their ability to carry out their 
undertaking. 

5.9. Section 138 (Extinguishment of rights, and removal of apparatus, of statutory 
undertakers etc.) has a wider scope than section 127 and relates to any land where 
a statutory undertaker has a “relevant right” over it or has “relevant apparatus” on, 
under or over the land. 

5.10. For the purposes of section 138, ‘relevant right’ means: 

1. a right of way, or a right of laying down, erecting, continuing or maintaining 
apparatus on, under or over the land which is vested in or belongs to statutory 
undertakers for the purpose of carrying on their undertaking; or 

2. is conferred by or in accordance with the electronic communications code on 
the operator of an electronic communications code network. 

5.11. 'Relevant apparatus’ means: 

1. apparatus vested in or belonging to statutory undertakers for the purpose of 
the carrying on of their undertaking; or 

2. electronic communications apparatus kept installed for the purposes of an 
electronic communications code network. 

5.12. Section 138 of the PA 2008 provides that the DCO may include provisions for the 
extinguishment of the relevant right, or the removal of the relevant apparatus only 
if the Secretary of State is satisfied that the extinguishment or removal is 
necessary for the purpose of carrying out the development to which the DCO 
relates. All land included in the order Limits is necessary to construct and operate 
the Scheme. In light of the protective provisions included in the Draft DCO 
[Document Reference 3.1 Revision 10] the Applicant considers that the rights and 
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apparatus of statutory undertakers are suitably protected and there is no 
detriment to those parties carrying out their undertaking.  
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6 Conclusion 

6.1 The Applicant is making a concerted effort to progress negotiations and remains 
committed to reaching agreement wherever reasonably possible. This document 
sets out the progress made in resolving the outstanding points of disagreement on 
protective provisions with each relevant statutory undertaker. The Applicant has 
provided an updated draft DCO [Document Reference 3.1 Revision 10] at Deadline 
8, incorporating all revisions to protective provisions. This document also confirms 
that the tests applicable under sections 127 and 138 of the Planning Act 2008 would 
be met in relation to all affected parties. 

6.2 The Applicant has submitted without prejudice versions of the protective provisions 
as annexes to this document. These without prejudice versions clearly identify, by 
reference to the tables in section 4 of this note, the drafting sought by the relevant 
Statutory Undertaker as against that sought by the Applicant. This will enable the 
decision maker to incorporate such drafting as it considers appropriate (to the 
extent this differs from the provisions to be included in Schedule 14 of the draft DCO 
[Document Reference 3.1 Revision 10]), following consideration of the positions 
advanced by each party during the course of the examination. In all other respects, 
the without prejudice version of the protective provisions will be the same as those 
included in Schedule 14 of the Draft DCO [Document Reference 3.1 Revision 10].  

6.3 The Applicant has adopted this approach because the version of the protective 
provisions which are included at Schedule 14 of the Draft DCO [Document 
Reference 3.1 Revision 10] are the product of extensive negotiations with the 
Statutory Undertakers during the course of the examination and will have been 
agreed in all respects with the exception of the provisions identified in the tables in 
section 4 of this note. It is therefore correct that, in circumstances where the 
Secretary of State was ultimately to decide in favour of the third parties on any 
discrete issues, that any protective provisions included in the made Order should 
otherwise be consistent with those that have been discussed and agreed between 
the parties.  

6.4 The without prejudice versions of the protective provisions for third parties are 
submitted as separate annexes to this document. 


